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INTRODUCTION AND OVERVIEW
This Petitioner City of Oberlin, Ohio’s (City) second time before this Court
to challenge the lawfulness of Respondent Federal Energy Regulatory
Commission’s (Commission) reliance on export contracts in granting of a certificate
of necessity and convenience for the Nexus Gas Pipeline under Section 7 of the
Natural Gas Act, 15 U.S.C. §717f(d) that resulted in the taking of City property
through eminent domain. On the first go round, this Court agreed with the City,
holding that “the Commission failed to adequately justify its determination that it is
lawful to credit contracts with foreign shippers serving foreign customers as
evidence of market demand for the interstate pipeline” and remanding to the
Commission for further explanation. City of Oberlin v. FERC, 937 F.3d 599, 601
(D.C. Cir. 2019).
On remand, the Commission’s explanation 1 falls short. Instead of resolving
the issue of whether a finding of need can be predicated on export contracts, the
Commission continues to characterize gas indisputably bound for export as actually
“being transported exclusively in interstate commerce” (Remand Order at P. 16,
JA____). And instead of heeding this Court’s warning that “it is insufficient to
assume that a finding under Section 3 which does not authorize the exercise of

Nexus Gas Transmission LLC, Order on Remand, 172 FERC ¶61,199
(September 30, 2020)(Remand Order).
1

1

eminent domain is somehow equivalent to a finding that a given export constitutes
a public use under the Takings Clause,” (City of Oberlin, 937 F.2d at 607, nt. 2), on
remand, the Commission invokes Section 3 as a basis for finding public convenience
and necessity for Section 7 which authorizes eminent domain. Remand Order at P.
14-15, JA___. Because the Commission has neither offered a rational explanation
on remand “for why -- under the [Natural Gas] Act, the Takings Clause the precedent
of this Court -- it is lawful to credit precedent agreements with foreign shippers
serving foreign customers towards a finding that an interstate pipeline is
required...under Section 7” nor shown that the Nexus Pipeline serves the public
convenience and necessity independent of export contracts (City of Oberlin, 937
F.3d at n. 3), this Court must vacate the certificate for the Nexus Pipeline.
JURISDICTIONAL STATEMENT
This Court has jurisdiction under Section 717r of the Natural Gas Act, 15
U.S.C. §717r over this Petition for Review of the Commission’s Remand Order2
from City of Oberlin v. FERC, 937 F.3d 599 (2019). The Remand Order issued on
September 3, 2020. Petitioner, the City filed a timely request for rehearing on
October 5, 2020. JA____. The City’s request was denied by operation of law on
November 5, 2020, Section 15 U.S.C. §717r(a). The City timely filed a petition for

NEXUS Gas Transmission, Order on Remand, 172 FERC ¶61,199
(September 3, 2020)(Remand Order), JA____.
2

2

review of the Commission’s Remand Order on December 8, 2020 within sixty days
of the denial of rehearing by operation of law. See 15 U.S.C. §717r(b).

3

STATEMENT OF THE ISSUES
1.

Was the Commission’s explanation for crediting precedent agreements

for export when issuing a Section 7 certificate for an interstate gas pipeline
arbitrary and capricious, and in contravention of the Natural Gas Act, longstanding precedent and the Takings Clause of the United States Constitution?
2.

Is the Commission’s holding that the Department of Energy’s findings

under Section 3, which does not authorize the exercise of eminent domain are
functionally equivalent to a Section 7 finding that the exported gas constitutes
a public use, arbitrary and capricious and in contravention of the Takings
Clause and the Natural Gas Act?
3.

Does the Commission’s post-hoc finding that the Nexus Pipeline will

serve present and future convenience under Section 7 of the Natural Gas Act
independent of export agreements excuse its failure to have addressed the
issue in the original certificate order, and were those findings unsupported by
substantial evidence and arbitrary and capricious?
STATUTES AND REGULATIONS
Pertinent statutes and regulations appear in the Addendum to this brief.
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STATEMENT OF THE CASE
A.

The Commission’s Initial Approval of the Undersubscribed Nexus
Pipeline Designed to Carry Gas to Canada.
Although this case comes before the Court on remand from the 2019 decision

in City of Oberlin, its genesis dates back to 2015 when Nexus Gas Transmission
LLC filed an application under Section 7f(c) of the Natural Gas Act, 15 U.S.C.
§717f(c) for authorization to construct and operate the Nexus Project with a total
capacity of 1.5 million dth/day. Consisting of approximately 257 miles of greenfield
pipeline running through Ohio and Michigan, four compressor stations and capacity
expansions via leases and construction on the DTE Gas system and facilities
upgrades on the Vector Gas pipeline, the Nexus Pipeline was designed for the
express purpose of providing “seamless transportation across four different
pipelines” (Nexus Application at 9-11, JA___) to deliver gas from Pennsylvania and
West Virginia across the United States/Canada International Boundary to the
terminus at the Dawn Hub in Ontario,” (Nexus Application 28-29, JA____).
But demand for the proposed pipeline never matched the pipeline’s capacity.
Despite three open seasons beginning in 2012, Nexus attracted commitments for just
885,000 dth/day of the Project’s total 1.5 million dth/day capacity or 59 percent of
the overall pipeline capacity. It is undisputed that 260,000 dth/day (or one third of

5

total committed capacity) was subscribed by Canadian shippers for transport to the
Dawn Hub in Canada. See City of Oberlin, 937 F.3d at 603. 3
Notwithstanding the pipeline’s low subscription rate and the significant
portion of gas destined for Canada, the Commission awarded a Section 7 certificate
to Nexus. Nexus Gas Transmission LLC, Order Granting Certificate, 160 FERC
¶61,022 (2017)(“Certificate Order”), JA____. The Commission found that the
pipeline was needed based on the precedent agreements accounting for 59 percent
of project capacity which could not be accommodated on any of the six other area
pipelines. Certificate Order, P. 40-41, JA____). The Commission also observed
that building a project larger than necessary “in a location where there is potential
for future growth in demand” is appropriate -- although the record showed no
evidence of anticipated demand in the Nexus project region. Certificate Order, P.
46, JA____.

There was evidence before the City of Oberlin court that the NEXUS
Pipeline would export almost double the 260,000 dth/day. As the City noted in its
Reply Brief, Nexus admitted that EAP Ohio, successor to Chesapeake Energy
Marketing (a Nexus shipper) will transport 200,000 dth/day to the Dawn Hub in
Ontario and that two additional two shippers will transport a combined 260,000
dth/day to Canada. See City of Oberlin v. FERC, Docket No 18-1248, City Final
Reply Brief (March 29, 2019) at 12-13, citing Nexus Intervenor Brief at 22.
Although the court opinion noted that 260,000 dth/day were bound for export, the
EAP contracts reinforce that the Nexus Pipeline was designed in anticipation of
considerable export.
3

6

As relevant here, the City challenged the Commission’s findings regarding
project need and the lawfulness of counting export contracts towards a showing need
for an interstate gas pipeline under Section 7 of the Natural Gas Act. See City
Rehearing Request 18-19, 30-33, JA____. On rehearing, the Commission affirmed
its original findings without addressing the export issue. Nexus Gas Transmission
LLC, Order Denying Rehearing, 164 FERC ¶61,054 (2018)(Rehearing Order).
B.

City of Oberlin v. FERC Decision
The City sought review of the Commission order which was granted in part

by City of Oberlin, 937 F.3d 599. Although this Court affirmed the Commission’s
finding of project need because the existing pipelines could not absorb the 885,000
dt/h of gas committed under the precedent agreements (City of Oberlin, 937 F.3d at
605), the Court ruled that Commission failed to answer the City’s “legitimate
questions” regarding the Commission’s reliance on exports “to justify project need
under Section 7...which governs certificates in interstate commerce,” particularly
because Section 7 confers eminent domain rights while Section 3 governing exports
does not. City of Oberlin, 937 F.3d at 606. The Court continued that “if the
Commission excluded [260,000 dt/h in export capacity] from its Section 7 analysis
of project need, Nexus would have agreements for only 41.6% of its 1.5 million
dth/day capacity….and the Commission never considered whether the public

7

benefits of the Nexus pipeline would outweigh impacts if it were only subscribed for
625,000 dth/day.” Id. at 605.
The Oberlin court made several other key rulings that govern this proceeding.
First, the court found that the Commission’s recitation of findings that (1) a
substantial amount of gas is domestic, (2) all shippers have secondary delivery rights
within the United States and (3) Nexus’ application listed eleven interconnections
with potential customers “do not explain why it is lawful for the Commission to
predicate a Section 7 finding of project need on precedent agreements with foreign
shippers serving foreign customers.” City of Oberlin, 937 F.3d at 606 (emphasis
added).

Second, the court held that the Commission’s decision was inconsistent

with earlier judicial rulings where the court “refused to interpret interstate commerce
within the context of the [Natural Gas] Act, to include foreign commerce.” City of
Oberlin, 937 F.3d at 607, citing Border Pipeline Linv Co. v. Fed. Power Comm’n.,
717 F.2d 149, 152 (D.C. Cir. 1948), also Distrigas Corp. v. Fed. Power Comm’n.,
495 F.2d 1057, 1063 (D.C. Cir. 1974). Finally, the court ruled that “it is insufficient
to assume that a finding [by the Department of Energy] that export is not inconsistent
with the public interest under Section 3, which does not confer eminent domain, is
equivalent to a finding that an export constitutes a public use within the meaning of
the Takings Clause.” Id. at 607.
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Ultimately, the Oberlin court remanded to the Commission for further
explanation as to
why -- under the Act, the Takings Clause and the precedent of [the
D.C. Circuit] and the Supreme Court
City of Oberlin, 937 F.3d at 607-8. Significantly, this was the sole issue that this
Court asked the Commission to address on remand. Although Oberlin noted that a
pipeline might be in the public convenience independent of exports, it held that “the
Commission has not made any finding to that effect in this case” - but the court did
not ask the Commission to make such a finding on remand.
On September 3, 2020, the Commission issued an order on remand that did
not correct the infirmities identified in Oberlin. JA____. The City sought rehearing
which was denied by operation of law. Nexus Gas Transmission LLC, Notice of
Denial of Rehearing by Operation of Law, 173 FERC ¶62,065 (November 5, 2020),
JA____. This second petition for review ensued.
SUMMARY OF THE ARGUMENTS
On remand, Oberlin instructed the Commission to explain why it is lawful to
credit precedent agreements with foreign shippers serving foreign customers toward
a finding that an interstate gas pipeline is required by the public convenience and
necessity under Section 7. The Commission’s explanation falls short. First, the
Commission held that exports to free trade countries are presumptively in the public
interest under Section 3 of the Natural Gas Act, even though Oberlin said it could
9

not rely on Section 3 to justify a Section 7 pipeline. Second, the Commission found
that regardless of whether the gas transported by Nexus may be exported, “all of the
gas carried by the Nexus Pipeline is transported exclusively in interstate commerce”
- a ruling which contradicts Oberlin’s holding that interstate commerce and foreign
commerce are mutually exclusive and in any event, ignores facts showing that that
Nexus was designed to provide seamless transportation of gas to the Dawn Hub in
Canada. The Commission’s attempt to rely on precedent for approving cross-border
pipelines to reinforce its finding that Nexus is exclusively in interested commerce
also fails because the Commission’s precedent is unreviewed and superseded by
Oberlin. Finally, the Commission’s finding that even with exports, the pipeline will
yield domestic benefits such as increased jobs (Remand Order P. 18, JA___) does
not justify the project because job creation is generic and not a recognized benefit
under the Act or a valid public use under the Takings Clause. To the extent that the
Commission believes that strict application of Oberlin’s bright line between Section
3 and Section 7 would thwart pipeline development, the Commission has options
such as granting a Section 3 authorization or asking Congress to amend the Natural
Gas Act. But granting a Section 7 certificate and eminent domain powers to a project
that relies largely on exports to show need is not an option.
Absent exports, the project cannot be sustained. Although the court did not
ask the Commission to justify the pipeline on alternative grounds, the Commission

10

did so anyway. Here, the Commission’s post-hac findings of need without exports
are unsupported and arbitrary because they are identical whether the project carries
885,000 dth/day (with exports) or 625,000 dth/day (without exports) and based on
vague and undisclosed information that foreclose meaningful review. Because the
Commission failed to explain, as required by Oberlin why it is lawful under the
Natural Gas Act, this Court’s precedent and the Takings Clause why it is lawful to
credit exports towards a finding of need under Section 7 and because absent exports,
the project cannot be sustained, the Commission must vacate the certificate for the
Nexus Pipeline.
STANDING
Landowners like the City who are forced to choose between selling to a
FERC-certificated developer and undergoing eminent domain proceedings are
aggrieved within the meaning of the Natural Gas Act. City of Oberlin, 937 F.3d at
604. Here, City property was taken by Nexus for its pipeline through eminent
domain and therefore, the City has standing to challenge the Remand Order.
STANDARD OF REVIEW
A reviewing court must set aside a Commission decision if it is arbitrary and
capricious or otherwise contrary to law. City of Oberlin v. Fed. Energy Regulatory
Comm’n, 937 F.3d 599, 605 (D.C. Cir. 2019). Reasoned decision making requires
the Commission to articulate a rational connection between the facts found and the
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choice made. United Airlines, Inc. v. Fed. Energy Regulatory Comm’n, 827 F.3d
122, 127 (D.C. Cir. 2016). The Commission must support determinations under the
Natural Gas Act with “substantial evidence.” 15 U.S.C. § 717r(b). Where the agency
has neglected pertinent facts or “refus[ed] to come to grips” with evidence in the
record, the Commission order will crumble under judicial review. Tenneco Gas v.
FERC, 969 F.2d 1187, 1214 (D.C. Cir. 1992). A court’s review of constitutional
challenges to the Commission’s orders . . . is de novo.” Cullman Reg’l Med. Ctr. v.
Shalala, 945 F. Supp. 287, 293 (D.D.C. 1996). “[A] reviewing court owes no
deference to the agency’s pronouncement on a constitutional question,” and must
instead make “`an independent assessment of a citizen’s claim of constitutional right
when reviewing agency decision-making.’” Lead Indus. Ass’n v. Envtl. Prot.
Agency, 647 F.2d 1130, 1173-74 (D.C. Cir. 1980).
ARGUMENT
I.

THE COMMISSION’S EXPLANATION FOR CREDITING EXPORT
CONTRACTS TO ESTABLISH PROJECT NEED WAS ARBITRARY
AND CAPRICIOUS
Instructed by Oberlin to explain why it is lawful to rely on export contracts to

justify need for an interstate gas pipeline, the Commission offered three reasons.
First, the Commission improperly found that exports to free trade countries are
presumptively in the public interest under Section 3 of the Natural Gas Act, even
though Oberlin said it could not. Second, the Commission asserted that regardless

12

of whether the gas transported by Nexus may be exported, “all of the gas carried by
the Nexus Pipeline is transported exclusively in interstate commerce.” However, the
Commission’s finding that all Nexus gas is carried in interstate commerce is refuted
by its own findings. Remand Order P. 16, JA____. Third, the Commission found
crediting export agreements as evidence of need will yield domestic benefits such as
increased jobs (Remand Order P. 18, JA___) and access to adequate gas supplies by
consumers. Remand Order P. 19, JA____. As discussed, none of the Commission’s
explanations pass muster under the Natural Gas Act, this court’s precedent or the
actual, as opposed to aspirational, facts of this case.
A.

The Commission Cannot Rely on Section 3 to Justify Approval of
Pipelines Under Section 7

The Commission’s first justification for crediting exports under Section 7 was
that, under Section 3, exports to countries with whom the U.S. has a free trade
agreement are, by law, “consistent with the public interest,” and Department of
Energy shall approve exports to non-free-trade-agreement countries unless they are
“not consistent with the public interest.” Rehearing Order P.14-15, JA____. Because
gas export with free trade companies is in the public interest, the Commission
reasoned that “it is appropriate to give precedent agreements for export the same
weight in determining need” as those for interstate transportation.

But the

Commission did not explain how this determination comports with Oberlin, which
already made clear that Section 3 and Section 7 are not interchangeable: “It is
13

insufficient, however, to simply assume that such a finding under Section 3, which
does not authorize the exercise of eminent domain, is somehow equivalent to a
finding that a given export constitutes a public use...” 937 F.3d at 607 n.2. Yet,
according the same weight to export contracts as interstate contracts impermissibly
conflates Section 3 and Section 7.
The Commission continued that Congressional intent behind Section 3 of
advancing free trade would be thwarted if the Commission were precluded from
considering the benefits of export agreements in evaluating the public convenience
under Section 7. Remand Order, ¶18-19, JA____. To the contrary, the reverse is
true. By treating export contracts identically to interstate contracts, the Commission
can award a certificate conferring the power of eminent domain to a pipeline one
hundred percent subscribed by foreign contracts, just as it may now do for a fully
subscribed interstate pipeline.4 And indeed, the Commission already did just that in
Driftwood LNG, Order Granting Authorization Under Sections 3 and 7, 167 FERC
¶61,054 (2019)(granting Section 7 certificate for 96 mile pipeline that will transport

This Court holds that a binding precedent agreements representing 100
percent of project capacity is sufficient evidence of project need. See Myersville
Citizens for a Rural Cmty., Inc. v. Fed. Energy Regulatory Comm’n, 783 F.3d 1301,
1310 (D.C. Cir. 2015), Appalachian Voices v. FERC, Docket 17-1271 (D.C. Cir.
2019)(approving projects under Section 7 subscribed 100 percent). If export and
import agreements are entitled to equal weight as the Commission contends, then
logically, a pipeline one hundred percent subscribed by export agreements would
likewise suffice as evidence of need under Section 7.
4
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100 percent of its gas to the border for export).5 It is this outcome -- a grant of a
Section 7 certificate for a 100 percent export project -- that thwarts Congress’ intent
by granting export projects eminent domain rights that Congress withheld. 6
The Commission has options to carry out Congress’ interest in cross-border
transactions; specifically, it can authorize a predominantly export pipeline under
Section 3. 7 What the Commission cannot do, however, is what it has done here: rely
on exports to manufacture need for an otherwise unnecessary interstate pipeline that
will occupy private and municipal property which can be seized in eminent domain.

Judge Wilkins asked counsel for the Commission about this case during
oral argument in Oberlin.
5

Compare Section 3 and 7 of the Natural Gas Act, 15 U.S.C. §717b and 15
U.S.C. §717f; see also Weaver’s Cove Energy, 112 FERC ¶ 61,070 at n. 26
(2005)(observing that Section 3 of Natural Gas Act does not convey eminent domain
rights); A. Klass, Public Use Clause in an Age of U.S. Exports, 72 Stanford Law
Review (April 2020), online at https://www.stanfordlawreview.org/online/thepublic-use-clause-in-an-age-of-u-s-natural-gas-exports/ (“Congress
expressly
declined to extend eminent domain authority for natural gas export facilities, which
are permitted under section 3 of the Natural Gas Act, despite granting such authority
to interstate natural gas pipelines under section 7.”).
6

In fact, this Court endorsed a similar approach in Distrigas Corporation v.
Federal Power Comm, 495 F.2d 1057, 1064 (D.C. Cir. 1974). There, the court held
that the Commission must approve a facility for gas imports under Section 3 because
imports are “foreign commerce,” rather than under Section 7 despite the fact that a
portion of the imported gas would be sold in interstate commerce. Nevertheless, the
court ruled that the Commission may impose, under Section 3, the equivalent of
Section 7 requirements” to protect interstate customers.
7
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B.

The Commission’s Finding That All of the Gas Carried Nexus
Pipeline, Including Exports, is Transported Exclusively in
Interstate Commerce Is Out of Line With Natural Gas Act and This
Court’s Precedent, including Oberlin.

On remand, the Commission acknowledged that it may issue a certificate of
public convenience and necessity for ‘the transportation in interstate commerce” and
that this Court has “explicitly refused to interpret interstate commerce within the
context of the Act so as to include foreign commerce.” Remand Order P.16, JA____,
citing Oberlin, 937 F.3d at 505-7, Border Pipe Line Co. v. Fed. Power Comm’n.,
171 F.2d 149, 152 (D.C. Cir. 1948); see also 15 U.S.C. §717a(7)(defining “interstate
commerce” as “commerce between any point in a State and any point outside
thereof...but only insofar as such commerce takes place within the United States.”).
Yet even as this Court and the plain language of the Natural Gas Act make clear that
the Nexus gas exports fall outside the scope of “interstate commerce,” the
Commission resolutely insisted that “all gas carried by Nexus pipeline is exclusively
in interstate commerce.” To justify its effective reclassification of exports on Nexus
as interstate commerce under Section 7, the Commission offered four rationales,
none of which persuade.
1.

Exports are not transformed into interstate commerce
merely because they may cross state lines or commingle with
interstate gas.

The Commission cites Maryland v. Louisiana, 451 U.S. 725 (1981) for the
proposition that once gas crosses a state line, it is in interstate commerce for the
16

duration of the journey and as such, all gas carried by Nexus is in interstate
commerce because it crosses state lines at some point. Remand Order P. 16 and N.39,
JA____. Not so.
In Maryland, Louisiana attempted to levy a tax on gas flowing from the Outer
Continental Shelf through Louisiana to thirty other states. Louisiana argued that its
tax did not interfere with interstate commerce because use of the gas within
Louisiana was a local activity that broke the chain of commerce. The Court
disagreed, finding that “the flow of gas from the wellhead to the consumer, even
though ‘interrupted’ by certain events, is not anything but a continual flow of gas in
interstate commerce.” Id. at 755. Maryland dictates that the entire flow of gas must
be considered when assessing whether it travels in interstate commerce, and not
simply a segment of its journey, viewed in isolation. Here, the Commission has done
the opposite: it has isolated segments of Nexus gas flow between states instead of
evaluating the contract path from Ohio to Canada under the precedent agreements.
Applying the reasoning in Maryland, the gas flowing to Dawn Hub under the
Canadian precedent agreements moves continuously from Kensington, Ohio to the
Dawn Hub and therefore, is for export even though it passes through points in Ohio
and Michigan.
In any event, the fact that gas crosses state lines does not mandate Section 7
jurisdiction if Congress says otherwise. For instance, the Act excludes from Section
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7 jurisdiction “Hinshaw pipelines” that receive interstate gas “at the boundary of a
State if all the natural gas so received is ultimately consumed within such State” and
are subject to that State’s regulation. 15 U.S.C. § 717(c), see also Intermountain
Mun. Gas Agency v. FERC, 326 F.3d 1281, 1282 (D.C. Cir. 2003)(describing
Hinshaw pipelines). Similarly, under the Act, even when a transaction crosses a state
line, it becomes part of interstate commerce only if the commerce takes place in the
United States. 15 U.S.C. §717a(7). Because Maryland addressed gas flowing in
interstate and intrastate commerce only, it does not govern scenarios where gas
passes from one state and through another en route out of the country. 8
2.

Commingling does not transform exports into interstate
commerce

Next, the Commission asserted that the fact that some of the gas carried by
Nexus may be exported does not alter its status as an interstate gas pipeline because
when the gas is combined, “all of the molecules are considered to be in interstate
commerce” and subject to Section 7. Remand Order, P.16 and n. 37, JA___. Again
as with its “crossing state line” theory of jurisdiction, the Commission bases its allor-nothing commingling theory on cases where interstate and intrastate gas were

In fact, the Natural Gas Act expressly provides that the scenario in
Maryland -- commerce “between points within the same state but through any place
outside thereof” are included in the definition of interstate commerce. 15 U.S.C.
§717a(7).
8
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mixed and all deemed part of interstate commerce.9 On the one occasion that it
considered whether commingling would bring foreign commerce (in this instance,
imports that would eventually be sold in interstate commerce) within the scope of
Section 7, this Court found that the Commission “did not provide any reasoned
analysis to support a conclusion that, because of commingling, the Commission has
jurisdiction over Distrigas facilities and sales.” Distrigas Corporation v. Federal
Power Comm, 495 F.2d 1057, 1066 (D.C. Cir. 1974).
The Commission’s all-or-nothing approach does not comply with Oberlin
which says that the Commission may “issue a Section 7 certificate for a pipeline that
carries gas for export, so long as the pipeline is clearly required by the public
convenience and necessity” [under Section 7] independent of contracts for export.”
Oberlin, 937 F.3d at 607. If the Commission can simply assume that all gas in a
pipeline - whether domestic or foreign bound - is part of interstate commerce, then
it could never evaluate whether there is need independent of export as Oberlin
requires. In addition, the Commission’s treatment of all foreign and domestic bound
gas in the pipeline as exclusively in interstate commerce would open the door to

See Remand Order, n. 37, JA____ citing e.g., FPC v. Flas Power & Light
Co., 404 U.S. 453, 461 n. 10 (1972)(finding private gas commingled with interstate
gas triggers Commission jurisdiction), Okla. Nat. Gas Co. v. FERC, 28 F.3d 1281,
1285 (D.C. Cir. 1994)(“as commingled with other gas indisputably flowing in
interstate commerce becomes itself interstate gas, even though the gas in question
leaves the interstate stream before it crosses any state border.”)
9
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abuse and an end-run around Section 3’s prohibition on eminent domain. One can
readily imagine a scenario where a company planning a pipeline for the sole purpose
of exporting gas from Marcellus Shale directly to Canada could contract to sell a
tiny fraction of gas en route within the United States and voila – the export project
would magically transform into an interstate pipeline with eminent domain power
contrary to what Congress intended.
3.

The Commission’s treatment of export gas as part of
interstate commerce runs afoul of Border Gas Pipeline

The Commission’s consideration of domestic and export contracts
interchangeably for purposes of showing need under Section 7, or as exclusively part
of interstate commerce violates longstanding precedent from Border Pipe Line, 171
F.2d 149, 151 (D.C. Cir. 1948) which holds that the Natural Gas Act definition of
interstate commerce does not include foreign commerce. Border involved a pipeline
“located wholly within the State of Texas. It sells its gas at its terminus near the Rio
Grande River to an industrial consumer which transports the gas into Mexico and
uses it there.” Id. at 150. The Commission imposed the Section 7 requirement upon
Border and Border appealed. The Court found the pipeline subject to Section 3,
reasoning that “the exportation of natural gas from the United States to a foreign
country, or the importation of natural gas from a foreign country is not ‘interstate
commerce’ as that term is contemplated by the Act.” Id. at 151.
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Oberlin instructed the Commission to explain why it is lawful under Border
to credit exports towards a finding of need under Section 7. Oberlin, 937 F.3d at
606. Presumably, the Commission could not -- so it attempted to distinguish Border
instead, claiming that the Border pipeline only carried gas produced in Texas, and
thus was not in interstate commerce, while the Nexus Pipeline receives gas in
Pennsylvania and West Virginia and transports it through Ohio to Michigan.
Remand Order P.16, JA____. The Commission’s explanation is a distinction
without a difference because Border turned on the court’s conceptual distinction
between interstate and foreign commerce - a distinction affirmed by Oberlin. There
is no indication that Congress intended Section 3 to only apply to intrastate pipelines
-- which would be the end result if the Commission’s rationale is adopted.
4.

The Commission improperly relies on its own untested
precedent that is inconsistent with Border.

Finally, the Commission justified treating all gas that flows through the
Nexus pipeline as interstate commerce even if that gas is destined for export as
consistent with Commission precedent governing approval of cross-border
pipelines. Remand Order, P.16, JA____. When approving cross border pipelines,
the Commission traditionally issues a Section 7 certificate for the entirety of the
pipeline physically located within the United States and authorizes only a small
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segment close to the border...deemed to be import or export facilities under Section
3.” 10
The Commission’s past practice of using Section 3 to authorize only last
several thousand feet of an export pipeline located at a border, while relying on
Section 7 to authorize everything else has never been subject to judicial review11
and therefore, is not persuasive authority here. Furthermore, the Commission’s
practice of authorizing the U.S.-side piece of a cross-border pipeline under Section
7 does not survive scrutiny under Oberlin which holds that the Commission may
issue a Section 7 certificate for a pipeline backed by export contracts only if the
Commission can demonstrate that the pipeline is required by the public necessity
and convenience independent of export. Oberlin, 937 F.3d at 607. Therefore, in

See Remand Order at 16 and n. 38 citing e.g. Trans-Pecos Pipeline LLC,
155 FERC ¶61,140, P.31, n. 33 (2010)(“We have continually held that the
Commission’s Section 3 jurisdiction is limited to the point of import/exportation,
Georgia Strait CrossingPipeline LP, 98 FERC ¶61,271 (2002)(authorizing 50 miles
segment of pipeline that begins in Canada, runs through Washington and back to
Canada under Section 7 and two short border crossing segments of a few miles each
under Section 3).
10

The Commission’s cross-border permitting policy was challenged before
the D.C. Circuit and the Ninth Circuit, but neither court reached the merits because
the claims were not preserved on rehearing. Big Bend Conservation All. v. Fed.
Energy Regulatory Comm’n, 896 F.3d 418 (D.C. Cir. 2018)(dismissing challenge to
Commission reliance on Section 3 to authorize only the last thousand yards of a 148
mile intrastate pipeline Texas to Mexico since it was not preserved on rehearing);
accord Fuel Safe Wash. v. FERC, 389 F.3d 1313 (10th Cir. 2004)(dismissing
challenge to Commission approval of segment of cross-border pipeline within the
United States under Section 7 since not raised on rehearing).
11
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approving cross-border pipelines -- including Nexus -- going forward, the
Commission must examine whether the segment subject to Section 7 authorization
will still serve the public convenience and necessity if exports are removed.12
Because the Commission’s prior practice for approving cross-border pipelines is
superseded by Oberlin, the Commission cannot rely on this precedent to justify
crediting exports towards need under Section 7.
C.

The Commission’s Finding That the Project Would Yield Domestic
Benefits Is Arbitrary and Capricious Because It Has No
Connection to the Project that Nexus Actually Proposed

The Commission concluded that it could credit export contracts towards a
finding of need under Section 7 because of the resulting domestic benefits. Remand
Order P.19-20, JA____) But the domestic benefits that the Commission describes
are imagined and lack any connection to the project that Nexus actually proposed.13

We cannot say how many of the Commission’s past cross-border approvals
under Section 7 would withstand the Oberlin test. Some of the Commission’s cross
border cases (see e.g. Trans-Pecos Pipeline, LLC, 155 FERC ¶61,140 at P. 31, n. 33)
are unaffected since they involve scenarios similar to Border Pipe Line where purely
intrastate gas was transported for export and Section 7 was not implicated. However,
in approvals like Driftwood, supra, Sierrita Pipeline LLC, 147 FERC ¶61,192, PP
35-37 (2014) and W. Gas Interstate Co, 59 FERC ¶61,022 (1992), the Commission
granted Section 7 authorizations to interstate pipelines with one hundred percent of
capacity bound for Mexico. Absent export deliveries, these pipelines would not have
been empty and therefore would not serve the public necessity and convenience
independent of export under Section 7 as Oberlin requires.
12

[The Commission] ha[s] not analyzed a hypothetical project specifically
designed to transport the 625,000 Dth per day subscribed by domestic shippers. . . .”
Remand Order at 19, fn. 73, JA____.
13
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As such, the Commission’s reliance on these supposed domestic benefits to justify
consideration of exports under Section 7 cannot be sustained. See United Airlines,
Inc. v. Fed. Energy Regulatory Comm’n, 827 F.3d 122, 127 (D.C. Cir. 2016)(finding
that reasoned decision-making requires Commission to articulate a rational
connection between the facts found and the choice made.).
Under Section 7 of the Natural Gas Act, the applicant’s proposal drives the
scope of Commission review. Section 7 provides a certificate “shall be issued” if it
is found that the applicant is able and willing to do the acts and perform the service
proposed. 15 U.S.C. §717f(c). The Commission itself recognizes that it may only
approve or reject the project that was proposed. See Millennium Pipeline, Order
Issuing Certificate, 140 FERC ¶ 61,045 (2012)(Clark, concurring that Commission
may only review and approve project as proposed). For that same reason, when
justifying reliance on export contracts, the Commission must examine the domestic
benefits associated with the project that Nexus actually proposed rather than some
speculative version conjured up to fit within the parameters of Section 7. See also
Georgia Strait Crossing Pipeline, 100 FERC ¶61,280, P. 31 (2002)(“[w]e cannot
rely on speculation regarding future changes in a project’s configuration or operation
to confer jurisdiction on an otherwise NGA-exempt project.”) By its own
description, Nexus designed its pipeline to provide seamless transportation across
four pipeline systems and to transport shale gas across the United States/Canada
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International Boundary to the terminus at the Dawn Hub in Ontario. See Nexus
Application at 9-11, JA____. The Nexus application expressly contemplated that
service would be provided in Canada from the Dawn Hub, stating that “NEXUS will
subscribe for existing capacity on the Vector Pipeline Limited Partnership system to
provide service in western Ontario from the U.S./Canada international border to the
Dawn Hub.” Nexus Application at 11, JA____. Under the Canadian contracts, the
gas will flow from Kensington, Ohio through Michigan and on to the Dawn Hub.
See Ontario Energy Board Decision and Order Pre-Approving Contracts, EB-20150166/eB-2015-0175 (December 17, 2015) at 1-2.14 The pipeline tariff contemplates
gas sales across the border to customers specifically in Market Fuel Areas 2 and 3
which include facilities located in Canada.15 The Ontario Energy Board reviewed
and pre-approved the two Canadian precedent agreements - further proof that the
capacity contracted will be used to serve customers in Canada. Even the Energy
Information Administration recognized that the Nexus project was intended to
export gas to Dawn Hub.16
14

JA____.

Online at https://tinyurl.com/4muy62na. See City Rehearing Request,

See Nexus FERC Tariff, https://www.naesb.org/pdf4/r19001_
attachment.pdf. See City Rehearing Request, JA____.
15

EIA Weekly (April 4, 2019) online at https://www.eia.gov/naturalgas/
weekly/archivenew_ngwu/2019/04_04/ (describing that Nexus exports gas to
Canada)
16
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In the face of facts showing that the Nexus pipeline was intended to transport
at least 260,000 dth/day of gas to an end point at the Dawn Hub, 17 the Commission
instead portrayed the Nexus pipeline as a conduit to deliver gas to the Dawn Hub, “a
liquid trading point,” where it would move back and forth across the border to serve
demand. Remand Order at P. 18, 19 JA___. Yet, there is no evidence to show that
the two foreign shippers intended to move gas on Nexus to any other place than the
contract destination at the Dawn Hub, or that they planned to hold store gas the Dawn
Hub (a major natural gas storage site) to enable domestic and foreign parties [to]
readily access gas supplies.” Remand Order P.19, JA____. In fact, even the
Commission itself admits that other domestic benefits that it theorizes may result
from fluid cross-border markets are “beyond the facts of this proceeding.” Remand
Order P.19, JA____.18 The Commission’s rampant speculation about how the export

There was evidence before the Oberlin court that the NEXUS Pipeline
would export almost double the 260,000 dth/day. As the City noted in its Reply
Brief, NEXUS admitted that EAP Ohio, successor to Chesapeake Energy Marketing
(a Nexus shipper)will transport 200,000 dth/day to the Dawn Hub in Ontario and
that two additional two shippers will transport a combined 260,000 dth/day to
Canada. See City of Oberlin v. FERC, Docket No 18-1248, City Final Reply Brief
(March 29, 2019) at 12-13, citing NEXUS Intervenor Brief at 22. Although the court
ultimately found that just 260,000 dth/day were bound for export, the EAP contracts
further reinforce our position that the Nexus Pipeline was designed in anticipation
of considerable export.
17

The Commission also speculates about other domestic benefits such as job
creation - which as discussed in Part II, is not a permissible consideration in
determining whether the project serves a public use either under the Natural Gas Act
or the Takings Clause.
18
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capacity on Nexus might be used combined with reference to extra-record facts does
not fly under the Natural Gas Act which limits the Commission’s consideration
under Section 7 to the project before it.
Moreover, the Commission’s focus on how shippers might use gas under the
terms of precedent agreements represents a departure from the Commission’s
consistent refusal to look behind precedent agreements to make judgments about the
shippers’ needs -- a practice that was affirmed by the Oberlin court (937 F.3d at
606). Yet when it comes to evaluating the Nexus Pipeline, the Commission refused
to accept at face value that precedent agreements specifically for the transport of gas
from the United States to the Dawn Hub in Canada are for export only and do not
otherwise support some unstated domestic use. Because the Commission failed to
show that the export contracts for the Nexus Pipeline will yield any domestic
benefits or that it operates in interstate commerce, the Commission may not credit
export contracts towards its Section 7 analysis.
We expect the Commission to argue that honoring Oberlin’s bright line
between Section 3 and Section 7 will thwart development of cross-border projects
like Nexis which cannot be justified without crediting exports. If that is true, the
Commission has two options: (1) grant a Section 3 authorization with Section 7
protections per Distrigas, 495 F.2d at 1066 or (2) ask Congress to amend the Natural
Gas Act. Relying on Section 7 to approve projects predominantly intended for
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export and to grant the power of eminent domain that is unavailable under Section 3
is not an option. Approving an export pipeline under Section 7 and delegating
eminent domain powers is not one of those options.
II.

THE COMMISSION’S RELIANCE OF EXPORTS VIOLATES THE
TAKINGS CLAUSE
The Fifth Amendment to the Constitution provides, in relevant part: “No

person shall ... be deprived of ... property, without due process of law; nor shall
private property be taken for public use, without just compensation.” U.S. Const.
amend. V. The Nexus Project fails these constitutional imperatives because it does
not serve a public use. In enacting the Natural Gas Act in 1938, Congress declared
that “the business of transporting and selling natural gas for ultimate distribution
to the public is affected with a public interest…” Section 1(a), Natural Gas Act,
15 U.S.C. §717(a)(emphasis added). The Fifth Circuit found that these goals of
the Natural Gas Act - interstate transport of natural gas for delivery to the public - is
a public use. See Thatcher v. Tennessee Gas Transmission Co., 180 F.2d 644 (5th
Cir. 1950)(upholding constitutionality of delegation of eminent domain powers
under Natural Gas Act because pipelines serve a public use within the meaning of
the Natural Gas Act). Conversely, Thatcher did not reach the issue of whether a
project serving export was a public use and therefore, it has limited applicability
to this case. Here, the Commission based findings of public use on both Section 3
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and the pipeline’s potential to create jobs. Neither rationale satisfies the Takings
Clause.
A.

The Public Interest Finding Under Section 3 Is Not Equivalent to a
Public Use as Required by the Takings Clause.

The Commission improperly held that the Department of Energy’s findings
under Section 3, which does not authorize the exercise of eminent domain, are
functionally equivalent to a Section 7 finding that the exported gas constitutes a
public use. Remand Order at P. 3, JA___. The Commission argued that although
Oberlin involves a Section 7 pipeline, the more lenient Section 3 standards should
apply (Remand Order, P. 12–P. 14), despite the D.C. Circuit stating that “[i]t is
insufficient [...] to simply assume that [...] a finding under Section 3, which does not
authorize the exercise of eminent domain, is somehow equivalent to a finding that a
given export constitutes a public use within the meaning of the Takings Clause.”
Oberlin, at 607 n.2. If Section 3 provides the appropriate standard, then FERC
should use Section 3, not Section 7, to authorize the pipeline.
Congress specifically authorized eminent domain under section 7 and excluded
such authorization from section 3 of the NGA. The Commission’s functional
equivalent argument would effectively add eminent domain authorization to section
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3 of the NGA. 19 Congress drafted the NGA to include protections for property
owners. Neither the Commission nor the Court may rewrite Act to remove or lessen
those protections. The Commission’s functional equivalent arguments must fail.
B.

The Commission Improperly Relied on Generic Domestic Benefits
Like Jobs to Demonstrate that the Project Serves a Public Use
under Section 7 and the Takings Clause.

To show that the project serves public convenience under Section 7 and public
use, the Commission cited various generic benefits that the pipeline might create -such as “growth of the economy and support [for] domestic jobs.” Remand Order,
P.18, JA___. The Commission explained that “these are valid public benefits that
do not require us to treat agreements for transportation of gas that will be consumed
domestically any differently from gas that will be consumed abroad.” Id. However,
stimulating economic growth and job creation are not valid benefits under the
Natural Gas Act or the Certificate Policy Statement. Congress’

principal purpose

in enacting the Natural Gas Act was to encourage orderly development of reasonably
priced gas supplies. The Certificate Policy Statement provides that:

[O]nly the words on the page constitute the law adopted by Congress and
approved by the President. If judges could add to, remodel, update, or detract from
old statutory terms inspired only by extratextual sources and our own imaginations,
we would risk amending statutes outside the legislative process reserved for the
people’s representatives. And we would deny the people the right to continue relying
on the original meaning of the law they have counted on to settle their rights and
obligations. Bostock v. Clayton Cty., Georgia, 140 S. Ct. 1731, 1738 (2020).
19
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Public benefits [for consideration of a Section 7 pipeline] may include
such factors as the environmental advantages of gas over other fuels,
lower fuel costs, access to new supply sources or connections of new
supply sources or the connection of new supply to the interstate grid,
the elimination of pipeline facility constraints, better service from
access to competitive transportation options and the need for an
adequate pipeline infrastructure.
88 FERC ¶61,227 (1999) at 16 - but nowhere does the Certificate Policy Statement
identify jobs and economic development as benefits that the Commission may
consider in issuing a Section 7 certificate.
Moreover, building any pipeline creates jobs. If jobs were the purpose of
Section 7, then this alone would be a sufficient public benefit and there would be no
need for a public convenience and necessity finding. Indeed, there would be no
reason for the pipeline to carry any gas, since the vast majority of those jobs would
be created by building the Pipeline, not by operating it.20 No court has ever held that
the Act’s goal was to create construction jobs or, indeed, that the jobs and tax
benefits that result from any government infrastructure approval alone satisfies the
Takings Clause.

See Puntenney v. Iowa Utils. Bd., 928 N.W.2d 829, 848 (Iowa 2019)(noting
that “[i]f economic development alone were a valid public use,” then the Dakota
Access pipeline could have used eminent domain to condemn land to build a palatial
mansion, “which could be defended as a valid public use so long as 3100 workers
were needed to build it, it employed twelve servants, and it accounted for $27 million
in property taxes.”).
20
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C.

The Commission Incorrectly Asserts that Its Findings Are not
Subject to the Fifth Amendment to the United States Constitution

The Commission takes the position that once it finds a project is required by
public convenience and necessity, any taking pursuant to that finding automatically
satisfies the Fifth Amendment’s public use requirement. Remand Order P. 15- 16,
JA_____. This position is especially troubling given that the Commission believes
that Section 3 and 7 of the Act have fundamentally equivalent public use standards,
even though a Section 3 certificate may issue with little or no benefit inuring to the
citizenry of the United States.
The Commission is incorrect. It is the Courts, not the Commission or
Congress, who determine whether a statute or order violates the Constitution.
Marbury v. Madison, 5 U.S. 137, 178 (1803)(“Those then who controvert the
principle that the constitution is to be considered, in court, as a paramount law, are
reduced to the necessity of maintaining that courts must close their eyes on the
constitution, and see only the law.”)
This is not to say, as the Commission argues, that the Commission must issue
a “separate determination to verify the project furthers a public use before a project
sponsor is entitled to use eminent domain.” Remand Order P. 15, JA_____. Rather,
when confronted with “legitimate questions” (Oberlin, 937 F.3d at 606), the
Commission must respond and justify the constitutionality of its decision.
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The Nexus Project was conceived to benefit private companies, not the public.
Any domestic benefit conferred by the pipeline is merely pretexual.21 This is
precisely the scenario in which the judiciary must decide whether the Commission
has over-stepped its Constitutional bounds.
III.

THE COMMISSION FAILED TO DEMONSTRATE THAT THE
PIPELINE SERVES THE PUBLIC NECESSITY AND CONVENIENCE
INDEPENDENT OF EXPORTS.
If this Court precludes consideration of exports from the Commission’s

Section 7 analysis, the certificate for the Nexus Pipeline cannot be sustained - and
that is the end of the inquiry. Although City of Oberlin acknowledged that “a
pipeline may clearly be required by the public convenience and necessity
independent of any of its precedent agreements for export,” 937 F.3d at 607 n.3,
the court stated that “ because the Commission never considered whether the public
benefits of the Nexus pipeline would outweigh its adverse impacts if it were only
subscribed for 625,000 dth/day (a substantial decrease from the analyzed 885,000
dth/day), we may affirm its finding of public convenience and necessity only if the
Commission’s inclusion of the export precedent agreements in its analysis was
A court applying rational-basis review under the Public Use Clause should
strike down a taking that, by a clear showing, is intended to favor a particular private
party, with only incidental or pretextual public benefits, just as a court applying
rational-basis review under the Equal Protection Clause must strike down a
government classification that is clearly intended to injure a particular class of
private parties, with only incidental or pretextual public justifications Kelo v. New
London, 545 U.S. 469, 491 (2005)(J. Kennedy concurring.)
21
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proper. Id at 606. (emphasis added). The Commission admits that it has not
“analyzed a hypothetical project specifically designed to transport the 625,000 Dth
per day subscribed by domestic shippers.” Remand Order P. 19, fn. 73, JA_____.
The Oberlin court did not give the Commission an opportunity to justify the
pipeline if exports were excluded. Nevertheless, because the Commission did so, we
must address those arguments. As shown, the Commission’s attempt to show that
the overbuilt Nexus pipeline sans exports will still serve the public convenience and
necessity fails to address the core issue raised in City of Oberlin. Even if these
arguments are considered on their merits, they are unpersuasive.
A.

The Commission Applied the Same Unsupported Analysis for A 41
Percent Subscribed Pipeline Exclusive of Export as for a 59 Percent
Subscribed Pipelines Inclusive of Export.
1.

The Commission’s analysis of whether other pipelines can
absorb excess capacity remains word-for-word identical and
is based on undisclosed information.

In the Certificate Order, the Commission found a need for the Nexus Pipeline
even though only 59 percent was subscribed because neighboring pipelines lacked
space to absorb 885,000 dth/day of capacity. See Certificate Order at n. 29, JA____.
Back then, the Commission explained that “Commission staff used publiclyavailable information from Nexus’ application and other pipeline company’s
electronic bulletin boards to determine that there is no unsubscribed capacity
available to serve Nexus’ shippers”. Given the Commission’s determination that

34

there was more demand for natural gas than existing pipelines could meet, the City
of Oberlin agreed that the Commission’s finding of need was reasonable. Oberlin,
937 F.3d at 606.
On remand, the Commission made the identical finding -- even though the
pipeline sans exports will carry twenty percent less capacity:
Commission staff used publicly available information from NEXUS’
application and other pipeline company’s electronic bulletin boards to
determine that there is similarly no unsubscribed capacity available to
serve the 625,000 dth/day subscribed by NEXUS domestic shippers.
Remand Order P. 27, JA_____.
The Commission’s finding on remand is word-for-word identical to the
Certificate Order, which itself raises suspicion.

Moreover, the Commission’s

finding rests on undisclosed information making it impervious to meaningful review.
For example, the Commission did not identify which pipelines it examined to
determine if available capacity existed, or explain if it evaluated whether a single
pipeline had 625,000 dth/day available, or considered that the capacity commitments
might be split up and carried by multiple pipelines. The Commission did not disclose
whether the electronic bulletin board data that staff examined dated back to 2017
when the pipeline was approved or hails from 2020 when the Remand Order issued.
After all, there may have been adequate capacity for 625,000 dth/day on other
pipelines back in 2017 when Nexus was approved but that other shippers have since
acquired. In short, the Commission’s conclusion that a 1.5 million dth/day capacity
35

pipeline is needed to carry just 625,000 dth/day because other pipelines cannot
absorb the capacity is meaningless without understanding the underlying data and
assumptions behind it.
Granted, the “substantial evidence” standard is lenient. But surely, it requires
something more than “take my word for it.” Indeed, the D.C. Circuit holds that
reliance on undisclosed data not only falls short of the substantial evidence standard,
but also violates a party’s due process rights to challenge the basis for an
administrative ruling. See e.g., Williston Basin Interstate Pipeline Co. v. Federal
Energy Regulatory Commission, 165 F.3d 54, 63 (D.C. Cir. 1999)(vacating
Commission order based on undisclosed data for want of substantial evidence and
due process). Because the Commission’s finding that the oversized Nexus pipeline
is needed to carry 625,000 dth/day of domestic capacity due to lack of availability
on other lines parrots the Commission’s earlier findings for the 885,000 dth/day
capacity level and rests on vague and undisclosed sources, the Commission’s finding
of need cannot be sustained.
2.

The Commission’s rationale that the pipeline is needed in the
future because it will provide new capacity is so generic as to
be meaningless and could justify any pipeline.

On remand, the Commission found that even with exports excluded, the
Nexus pipeline would still serve a future need by alleviating bottlenecks from the
Marcellus and Utica production area, providing northern Illinois and Midwest
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markets access to additional supplies of gas and enhancing the pipeline grid to ensure
access to future domestic energy supplies. Remand Order, P. 25, JA_____. Yet, as
now Chairman Glick pointed out in his dissent, the Commission’s generic rationale
could justify nearly any pipeline. Glick Dissent at P. 7, JA____ (“If the benefit of
new pipeline capacity is that it will provide new pipeline capacity, then the
Commission’s assessment of need is little more than a circular ‘check-the-box’
exercise.”) And indeed, Glick’s prophecy is certainly true here, because irrespective
of whether Nexus’ 1.5 million dt/day pipeline will carry 885,000 dth/day or 625,000
dth/day, the Commission’s finding that the excess capacity provided by the pipeline
will serve future needs remained unchanged.
Moreover, as Commissioner Glick points out,
If the Commission is going to consider the value of excess capacity as
a benefit that justifies the need for the project, then common sense and
reasoned decision-making require that the Commission at least attempt
to assess whether there will at some point be a demand for that capacity.
Glick Dissent at P. 7, JA_____. Here, the Commission did not undertake an
assessment of the market to determine whether future demand exists for a grossly
undersubscribed pipeline. See Glick Dissent, P. 8, JA_____; see also City of
Pittsburgh v. Federal Power Comm, 237 F.2d 741 (D.C. Cir. 1956)(vacating
pipeline approval for failure to consider future demand). A lawful assessment of
market need would require the Commission to not only consider all evidence
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regarding need rather than selectively relying on evidence to support its position.
See Glick Dissent, P. 8, JA____.
B.

The Commission Did Not Balance A Smaller Project’s Benefits and
Adverse Impacts

Need is just one part of the Commission’s assessment of whether a project
will serve the present or future convenience. Under the Certificate Policy Statement,
the Commission must also balance the project’s public benefits (such as need)
against adverse impacts.22 See Transmission Co. v. Regulatory Comm., 604 F.3d
636, 649 (D.C. Cir. 2010)(“the Certificate Policy Statement requires FERC to
conduct a multi-step analysis to “balance [] public benefits against potential adverse
consequences.”). The Commission did not.
1.

The Commission did not consider the adverse impacts to
landowners or lack of economic feasibility associated with an
overbuilt pipeline.

Under the Certificate Policy Statement, an applicant with precedent
agreements for most of the new capacity is strong evidence of market demand and
potential public benefits that could outweigh adverse impacts on the environment
and landowners. See Certificate Policy at 27. But 41.8 percent is not “most” of the
capacity, and this weak demand is insufficient to outweigh the project’s impacts on

Certification of New Interstate Natural Gas Pipeline Facilities, 88 FERC
¶ 61,227 (1999), clarified, 90 FERC ¶ 61,128, further clarified, 92 FERC ¶ 61,094
(2000)(Certificate Policy Statement).
22
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the City and the hundreds of landowners along the 257-mile stretch of greenfield
pipeline whose property was either taken in eminent domain or threatened to be
taken by eminent domain. The Commission improperly assumed that adverse
impacts to landowners were minimal since Nexus acquired 93 percent of the
properties through negotiations. Remand Order, P. 26, JA____. But any landowner
“put to the choice of having to either reach an agreement with a pipeline seeking to
access their property or have their property condemned is aggrieved.” See City of
Oberlin, 937 F.3d at 604. Thus, the appropriate metric for balancing the project’s
adverse impacts to landowners against need is the 41 percent subscription rate
against ALL landowners along the 257-mile pipeline corridor. On this scale, the
Nexus pipeline falls short of satisfying the public convenience and necessity.
The Commission overlooked a second factor relevant to public convenience
and necessity: the impact of eliminating the 260,000 dth/day on the economic
feasibility of the project at the time it was approved. Projects that cannot attract
customers for more than 40 percent of capacity are not only unnecessary but also
financially infeasible, resulting in withdrawal by the sponsors. This was the case
with Kinder-Morgan’s Northeast Direct Project, proposed around the same time as
Nexus but which was cancelled because capacity commitments stalled at around 40
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percent, making the project both too costly and unnecessary to continue.23 On
remand, the Commission failed to consider whether the Nexus Project would have
remained economically feasible at a 41 percent capacity commitment without
exports.
2.

The Commission did not analyze whether a hypothetical
smaller project would serve the public necessity and
convenience.

The Commission itself acknowledged that it did not conduct the balancing
whether a hypothetical project designed to transport 625,000 dth/day for domestic
shippers would be preferable to a costly overbuilt pipeline. Remand Order, nt. 73,
JA____. Instead, the Commission assumed that building a smaller pipeline -- indeed
one less than half the size of the planned project -- would not have any environmental
benefits, even though the Commission admitted that a smaller project would have
eliminated two compressor stations. Id. Meanwhile, the Commission speculated
that a larger pipeline would minimize future construction impacts because a smaller
pipeline might need to be upgraded to meet increased demand. The Commission’s

See Pipeline Approval May Be in Doubt, Berkshire Edge (January 10,
2016), online at https://theberkshireedge.com/pipeline-approval-may-be-in-doubtas-foes-send-barrage-of-comments-to-ferc/ (noting Northeast Direct subscription at
40 percent); Major Northeast Project Cancelled, The Hill (April 16, 2016)(reporting
that Northeast Direct cancellation since pipeline was too expensive and not needed)
online at https://thehill.com/policy/energy-environment/277110-major-northeastgas-pipeline-cancelled
23
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analysis accorded greater weight to speculative future benefits of a larger pipeline
than to the immediate, direct benefits of a smaller project and therefore arbitrary and
capricious.
C.

The Commission Relied on Updated Information on Project Need
But Not on Adverse Impacts

Finally on remand, the Commission notes that since Nexus went into service,
it has turned out that “well over 60 percent of Nexus deliveries have been within the
United States.” The Commission concluded that this fact “provides validation for
the conclusion that the NEXUS project can be justified.” Remand Order at P. 27,
JA____. However, the Commission’s findings are factually inaccurate and its use
of actual deliveries after the project is in service to validate its approval of the project
is an impermissible post hoc rationalization. 24
The Commission cited statements by Nexus claiming that 64 to 69 percent of
gas transported on the pipeline in 2019 has been in the United States. Remand Order
at P.27, JA____. But the chart below published in S&P Global shows that Nexus
cherry-picked its data. 25
See also Georgia Strait Crossing Pipeline, 100 FERC ¶61,280, P. 31
(2002)( finding jurisdiction over facilities was based on the proposed initial
configuration of the new pipeline.and not speculated future use.)
24

See FERC Affirms Support for NEXUS, SP Global, (September 4, 2020),
online at https://www.spglobal.com/platts/en/market-insights/latest-news/naturalgas/090420-answering-court-ferc-affirms-support-for-nexus-project-gas-exportvolumes
25
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The chart shows that for its first year of Nexus’ operation, only a scant portion of
gas -- barely 25 percent of the pipeline served domestic needs. For the May to
October 2019 period, the pipeline’s highest amount of domestic use was around
800,000 dth/day, and in most instances far less, plummeting to less than 30 percent
of the 1.5 million dth/day capacity in December 2019. In addition, Nexus’ claim
that 64%-69% of the pipeline is used for domestic supply is misleading: it is 64% to
69% of the total amounts transported, and not 64% to 69% of the project’s
aspirational capacity of 1.5 million dth/day. As the above chart shows, there has not
been a single month where a full 59 percent of the pipeline’s total capacity was used
for domestic supply, and in most months, the amount of the pipeline’s total capacity
for domestic supply was more like 40 to 50 percent - roughly the same percentage
that the City of Oberlin court directed the Commission to justify if exports were
excluded.
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In any event, all of this updated information is irrelevant because it was not
known at the time the Commission approved the project. If the Commission relies
on updated facts to validate its approval of the project, then it must also consider
updated facts showing that the project’s purported benefits are not what Nexus
promised. For example, Nexus claimed that the project would result in increased
taxes to local communities, but now, Nexus has appealed local assessments, seeking
to pay just $3.6 million instead of the $9.5 million assessed and intended for Lorain
County schools.26 The pipeline’s impacts to adjacent landowners have been more
significant than originally determined, forcing dozens of landowners to file lawsuits
for construction damages.27 Finally, uncontested evidence from a recent state
regulatory process 28 shows that the deal between NEXUS and one of its affiliated

26

NEXUS Pipeline Owners Appeal Again - Process Could Drag on for Years,
Oberlin News Tribune (September 25, 2020), online at https://chroniclet.com/news/
236232/nexus-pipeline-owners-appeal-again-process-could-drag-for-years/; see also
Nexis Asks for $83 Million Tax Devaluation, Oberlin News Tribune (February
10, 2021), online at https://chroniclet.com/news/251055/nexus-asks-for-83m-taxvaluation-decrease/
See Landowners Sue Over NEXUS Pipeline, online at
https://www.farmanddairy.com/news/landowners-sue-nexus-over-pipeline-isues/
530674.html.
27

28

See New PSC Members Will Decide Whether DTE Customers Should
Pay for Nexus Gas Costs, Energy & Policy.org (January 2020), online
at
https://www.energyandpolicy.org/michigans-new-psc-members-will-decidewhether-dte-electric-customers-should-pay-for-some-nexus-gas-pipeline-costs/
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shippers, DTE was “for above market prices and caused customers to pay for
unneeded capacity.29
The point is that if the Commission uses Nexus’ new data on how the pipeline
is currently used to validate domestic need, then the Commission must balance the
updated showing of need against updated information on the project’s actual harms
including adverse impacts to landowners and subsidization of the pipeline’s costs by
ratepayers. If the Commission engages in this “apples to apples” comparison, it will
inevitably conclude that the project does not currently serve the public convenience
and necessity.
CONCLUSION AND RELIEF REQUESTED
By now, the Commission has now had multiple opportunities to explain why
it may lawfully credit demand for export capacity to issuing a Section 7 certificate
to an interstate pipeline. The Commission has not offered an adequate, rational
explanation because none exists: reliance on exports to justify a Section 7 certificate
would allow the Commission to extend eminent domain powers to projects serving

It bears noting that in the Certificate Order, the Commission defended its
practice of relying on affiliate agreements when approving pipeline projects because
it found no evidence of self-dealing - a finding challenged by the City but affirmed
by the City of Oberlin court. 937 F.3d at 605. The proceedings before the Michigan
Public Service Commission prove that the Commission’s original conclusion was
wrong - so if the Commission chooses to update its analysis of public convenience
and necessity based on current information, it would also have to reconsider whether
the affiliate contract between DTE and Nexus is valid evidence of need.
29
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foreign customers that Congress withheld and the Takings Clause does not permit.
Absent exports, however, the Commission can no longer show that building a 1.5
million dth/day capacity pipeline to carry just 625,000 dth/day serves the public
convenience and necessity as required under Section 7 of the Natural Gas Act. For
all of these reasons, this Court must vacate the certificate for the Nexus Project.
Respectfully submitted,
/s/ Carolyn Elefant
Carolyn Elefant
LAW OFFICES OF CAROLYN ELEFANT
7315 Wisconsin Avenue
Bethesda, Maryland 20814
202-297-6100
carolyn@carolynelefant.com
Counsel to the City of Oberlin, Ohio
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15 U.S. Code § 717a - Definitions
U.S. Code

Notes

When used in this chapter, unless the context otherwise requires—
(1) “Person” includes an individual or a corporation.
(2) “Corporation” includes any corporation, joint-stock company,
partnership, association, business trust, organized group of persons,
whether incorporated or not, receiver or receivers, trustee or trustees of
any of the foregoing, but shall not include municipalities as hereinafter
defined.
(3) “Municipality” means a city, county, or other political subdivision or
agency of a State.
(4) “State” means a State admitted to the Union, the District of Columbia,
and any organized Territory of the United States.
(5) “Natural gas” means either natural gas unmixed, or any mixture of
natural and artificial gas.
(6) “Natural-gas company” means a person engaged in the transportation
of natural gas in interstate commerce, or the sale in interstate commerce
of such gas for resale.
(7) “Interstate commerce” means commerce between any point in a State
and any point outside thereof, or between points within the same State but
through any place outside thereof, but only insofar as such commerce
takes place within the United States.
https://www.law.cornell.edu/uscode/text/15/717a
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(8) “State commission” means the regulatory body of the State or
municipality having jurisdiction to regulate rates and charges for the sale
of natural gas to consumers within the State or municipality.
(9) “Commission” and “Commissioner” means the Federal Power
Commission, and a member thereof, respectively.
(10) “Vehicular natural gas” means natural gas that is ultimately used as
a fuel in a self-propelled vehicle.
(11) “LNG terminal” includes all natural gas facilities located onshore or in
State waters that are used to receive, unload, load, store, transport,
gasify, liquefy, or process natural gas that is imported to the United States
from a foreign country, exported to a foreign country from the United
States, or transported in interstate commerce by waterborne vessel, but
does not include—
(A) waterborne vessels used to deliver natural gas to or from any such
facility; or
(B) any pipeline or storage facility subject to the jurisdiction of the
Commission under section 717f of this title.
(June 21, 1938, ch. 556, § 2, 52 Stat. 821; Pub. L. 102–486, title IV, § 404(a)
(2), Oct. 24, 1992, 106 Stat. 2879; Pub. L. 109–58, title III, § 311(b), Aug. 8,
2005, 119 Stat. 685.)
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15 U.S. Code § 717b - Exportation or importation of
natural gas; LNG terminals
U.S. Code

Notes

(a) MANDATORY AUTHORIZATION ORDER
After six months from June 21, 1938, no person shall export any natural
gas from the United States to a foreign country or import any natural gas
from a foreign country without first having secured an order of the
Commission authorizing it to do so. The Commission shall issue such order
upon application, unless, after opportunity for hearing, it finds that the
proposed exportation or importation will not be consistent with the public
interest. The Commission may by its order grant such application, in whole
or in part, with such modification and upon such terms and conditions as
the Commission may find necessary or appropriate, and may from time to
time, after opportunity for hearing, and for good cause shown, make such
supplemental order in the premises as it may find necessary or
appropriate.
(b) FREE

TRADE AGREEMENTS

With respect to natural gas which is imported into the United States
from a nation with which there is in effect a free trade agreement
requiring national treatment for trade in natural gas, and with respect
to liquefied natural gas—
(1) the importation of such natural gas shall be treated as a “first sale”
within the meaning of section 3301(21) of this title; and
(2) the Commission shall not, on the basis of national origin, treat any
such imported natural gas on an unjust, unreasonable, unduly
discriminatory, or preferential basis.
(c) EXPEDITED

APPLICATION AND APPROVAL PROCESS

https://www.law.cornell.edu/uscode/text/15/717b
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For purposes of subsection (a), the importation of the natural gas referred
to in subsection (b), or the exportation of natural gas to a nation with
which there is in effect a free trade agreement requiring national treatment
for trade in natural gas, shall be deemed to be consistent with the public
interest, and applications for such importation or exportation shall be
granted without modification or delay.
(d) CONSTRUCTION

WITH OTHER LAWS

Except as specifically provided in this chapter, nothing in this chapter
affects the rights of States under—
(1) the Coastal Zone Management Act of 1972 (16 U.S.C. 1451 et
seq.);
(2) the Clean Air Act (42 U.S.C. 7401 et seq.); or
(3) the Federal Water Pollution Control Act (33 U.S.C. 1251 et seq.).
(e) LNG

TERMINALS

(1) The Commission shall have the exclusive authority to approve or
deny an application for the siting, construction, expansion, or operation
of an LNG terminal. Except as specifically provided in this chapter,
nothing in this chapter is intended to affect otherwise applicable law
related to any Federal agency’s authorities or responsibilities related to
LNG terminals.
(2) Upon the filing of any application to site, construct, expand, or
operate an LNG terminal, the Commission shall—
(A) set the matter for hearing;
(B) give reasonable notice of the hearing to all interested persons,
including the State commission of the State in which the LNG
terminal is located and, if not the same, the Governor-appointed
State agency described in section 717b–1 of this title;
(C) decide the matter in accordance with this subsection; and
(D) issue or deny the appropriate order accordingly.
(3)
(A) Except as provided in subparagraph (B), the Commission may
approve an application described in paragraph (2), in whole or part,
https://www.law.cornell.edu/uscode/text/15/717b
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with such modifications and upon such terms and conditions as the
Commission find [1] necessary or appropriate.
(B) Before January 1, 2015, the Commission shall not—
(i) deny an application solely on the basis that the applicant
proposes to use the LNG terminal exclusively or partially for gas
that the applicant or an affiliate of the applicant will supply to
the facility; or
(ii) condition an order on—
(I) a requirement that the LNG terminal offer service to
customers other than the applicant, or any affiliate of the
applicant, securing the order;
(II) any regulation of the rates, charges, terms, or
conditions of service of the LNG terminal; or
(III) a requirement to file with the Commission schedules or
contracts related to the rates, charges, terms, or conditions
of service of the LNG terminal.

(C) Subparagraph (B) shall cease to have effect on January 1,
2030.
(4) An order issued for an LNG terminal that also offers service to
customers on an open access basis shall not result in subsidization of
expansion capacity by existing customers, degradation of service to
existing customers, or undue discrimination against existing customers
as to their terms or conditions of service at the facility, as all of those
terms are defined by the Commission.
(f) MILITARY

INSTALLATIONS

(1) In this subsection, the term “military installation”—
(A) means a base, camp, post, range, station, yard, center, or
homeport facility for any ship or other activity under the jurisdiction
of the Department of Defense, including any leased facility, that is
located within a State, the District of Columbia, or any territory of
the United States; and
(B) does not include any facility used primarily for civil works,
rivers and harbors projects, or flood control projects, as determined
https://www.law.cornell.edu/uscode/text/15/717b
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by the Secretary of Defense.
(2) The Commission shall enter into a memorandum of understanding
with the Secretary of Defense for the purpose of ensuring that the
Commission coordinate and consult [2] with the Secretary of Defense on
the siting, construction, expansion, or operation of liquefied natural gas
facilities that may affect an active military installation.
(3) The Commission shall obtain the concurrence of the Secretary of
Defense before authorizing the siting, construction, expansion, or
operation of liquefied natural gas facilities affecting the training or
activities of an active military installation.
(June 21, 1938, ch. 556, § 3, 52 Stat. 822; Pub. L. 102–486, title II, § 201,
Oct. 24, 1992, 106 Stat. 2866; Pub. L. 109–58, title III, § 311(c), Aug. 8,
2005, 119 Stat. 685.)
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15 U.S. Code § 717f. Construction, extension, or
abandonment of facilities
U.S. Code

Notes

(a) EXTENSION

OR IMPROVEMENT OF FACILITIES ON ORDER OF COURT; NOTICE AND

HEARING

Whenever the Commission, after notice and opportunity for hearing, finds
such action necessary or desirable in the public interest, it may by order
direct a natural-gas company to extend or improve its transportation
facilities, to establish physical connection of its transportation facilities with
the facilities of, and sell natural gas to, any person or municipality engaged
or legally authorized to engage in the local distribution of natural or
artificial gas to the public, and for such purpose to extend its
transportation facilities to communities immediately adjacent to such
facilities or to territory served by such natural-gas company, if the
Commission finds that no undue burden will be placed upon such naturalgas company thereby: Provided, That the Commission shall have no
authority to compel the enlargement of transportation facilities for such
purposes, or to compel such natural-gas company to establish physical
connection or sell natural gas when to do so would impair its ability to
render adequate service to its customers.
(b) ABANDONMENT OF FACILITIES OR SERVICES; APPROVAL OF COMMISSION
No natural-gas company shall abandon all or any portion of its facilities
subject to the jurisdiction of the Commission, or any service rendered by
means of such facilities, without the permission and approval of the
Commission first had and obtained, after due hearing, and a finding by the
Commission that the available supply of natural gas is depleted to the
extent that the continuance of service is unwarranted, or that the present
or future public convenience or necessity permit such abandonment.
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(c) CERTIFICATE

OF PUBLIC CONVENIENCE AND NECESSITY

(1)
(A) No natural-gas company or person which will be a natural-gas
company upon completion of any proposed construction or
extension shall engage in the transportation or sale of natural gas,
subject to the jurisdiction of the Commission, or undertake the
construction or extension of any facilities therefor, or acquire or
operate any such facilities or extensions thereof, unless there is in
force with respect to such natural-gas company a certificate of
public convenience and necessity issued by the Commission
authorizing such acts or operations: Provided, however, That if any
such natural-gas company or predecessor in interest was bona fide
engaged in transportation or sale of natural gas, subject to the
jurisdiction of the Commission, on February 7, 1942, over the route
or routes or within the area for which application is made and has
so operated since that time, the Commission shall issue such
certificate without requiring further proof that public convenience
and necessity will be served by such operation, and without further
proceedings, if application for such certificate is made to the
Commission within ninety days after February 7, 1942. Pending the
determination of any such application, the continuance of such
operation shall be lawful.
(B) In all other cases the Commission shall set the matter for
hearing and shall give such reasonable notice of the hearing
thereon to all interested persons as in its judgment may be
necessary under rules and regulations to be prescribed by the
Commission; and the application shall be decided in accordance
with the procedure provided in subsection (e) of this section and
such certificate shall be issued or denied accordingly: Provided,
however, That the Commission may issue a temporary certificate in
cases of emergency, to assure maintenance of adequate service or
to serve particular customers, without notice or hearing, pending
the determination of an application for a certificate, and may by
regulation exempt from the requirements of this section temporary
acts or operations for which the issuance of a certificate will not be
required in the public interest.
(2) The Commission may issue a certificate of public convenience and
necessity to a natural-gas company for the transportation in interstate
https://www.law.cornell.edu/uscode/text/15/717f
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commerce of natural gas used by any person for one or more highpriority uses, as defined, by rule, by the Commission, in the case of—
(A) natural gas sold by the producer to such person; and
(B) natural gas produced by such person.
(d) APPLICATION

FOR CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY

Application for certificates shall be made in writing to the Commission, be
verified under oath, and shall be in such form, contain such information,
and notice thereof shall be served upon such interested parties and in such
manner as the Commission shall, by regulation, require.
(e) GRANTING OF CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY
Except in the cases governed by the provisos contained in subsection (c)
(1) of this section, a certificate shall be issued to any qualified applicant
therefor, authorizing the whole or any part of the operation, sale, service,
construction, extension, or acquisition covered by the application, if it is
found that the applicant is able and willing properly to do the acts and to
perform the service proposed and to conform to the provisions of this
chapter and the requirements, rules, and regulations of the Commission
thereunder, and that the proposed service, sale, operation, construction,
extension, or acquisition, to the extent authorized by the certificate, is or
will be required by the present or future public convenience and necessity;
otherwise such application shall be denied. The Commission shall have the
power to attach to the issuance of the certificate and to the exercise of the
rights granted thereunder such reasonable terms and conditions as the
public convenience and necessity may require.
(f) DETERMINATION

OF SERVICE AREA; JURISDICTION OF TRANSPORTATION TO ULTIMATE

CONSUMERS

(1) The Commission, after a hearing had upon its own motion or upon
application, may determine the service area to which each
authorization under this section is to be limited. Within such service
area as determined by the Commission a natural-gas company may
enlarge or extend its facilities for the purpose of supplying increased
market demands in such service area without further authorization;
and
(2) If the Commission has determined a service area pursuant to this
subsection, transportation to ultimate consumers in such service area
by the holder of such service area determination, even if across State
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lines, shall be subject to the exclusive jurisdiction of the State
commission in the State in which the gas is consumed. This section
shall not apply to the transportation of natural gas to another natural
gas company.
(g) CERTIFICATE

OF PUBLIC CONVENIENCE AND NECESSITY FOR SERVICE OF AREA

ALREADY BEING SERVED

Nothing contained in this section shall be construed as a limitation upon
the power of the Commission to grant certificates of public convenience
and necessity for service of an area already being served by another
natural-gas company.
(h) RIGHT OF EMINENT DOMAIN FOR CONSTRUCTION OF PIPELINES, ETC.
When any holder of a certificate of public convenience and necessity
cannot acquire by contract, or is unable to agree with the owner of
property to the compensation to be paid for, the necessary right-of-way to
construct, operate, and maintain a pipe line or pipe lines for the
transportation of natural gas, and the necessary land or other property, in
addition to right-of-way, for the location of compressor stations, pressure
apparatus, or other stations or equipment necessary to the proper
operation of such pipe line or pipe lines, it may acquire the same by the
exercise of the right of eminent domain in the district court of the United
States for the district in which such property may be located, or in the
State courts. The practice and procedure in any action or proceeding for
that purpose in the district court of the United States shall conform as
nearly as may be with the practice and procedure in similar action or
proceeding in the courts of the State where the property is situated:
Provided, That the United States district courts shall only have jurisdiction
of cases when the amount claimed by the owner of the property to be
condemned exceeds $3,000.
(June 21, 1938, ch. 556, § 7, 52 Stat. 824; Feb. 7, 1942, ch. 49, 56 Stat. 83;
July 25, 1947, ch. 333, 61 Stat. 459; Pub. L. 95–617, title VI, § 608, Nov. 9,
1978, 92 Stat. 3173; Pub. L. 100–474, § 2, Oct. 6, 1988, 102 Stat. 2302.)
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