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BEFORE THE UNITED STATES DEPARTMENT OF DEFENSE 
DEPARTMENT OF THE ARMY, CORPS OF ENGINEERS 

 
 
 

Proposal to Reissue And    ) 
    Modify Nationwide Permits  ) ZRIN 0710-ZA05 
 
 
 

COMMENTS OF THE OCEAN RENEWABLE ENERGY COALITION 
ON PROPOSED CHANGES TO NATIONWIDE PERMIT PROGRAM 

 
 On February 16, 2011, the United States Army Corps of Engineers (Corps) 

issued a Notice of Proposal to Re-issue and Modify Nationwide Permits (NWP), 

which among other things, would create a NWP for water-based renewable 

energy generation pilot projects.  The Ocean Renewable Energy Coalition 

(OREC) commends the Corps for this encouraging step towards streamlining the 

siting process for small marine hydrokinetic (MHK) and offshore wind projects.  

OREC offers these comments to express its support for a NWP for water-based 

renewable projects and to suggest improvements that will make this program 

even more effective. 

I.  BACKGROUND 

A. Description of OREC’s Interest in the Proceeding 

 OREC is a national trade association representing the marine renewables 

industry, including wave, tidal, hydrokinetic, current, ocean thermal energy 

conversion (OTEC) (collectively, MHK) and offshore wind, solar and biomass.   

Founded in 2005 with just four members, OREC now stands 45 members strong, 

reflecting the increased interest in and commitment to OREC’s mission of 

advancing the commercialization of marine renewables in the United States. 
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 Development of marine renewables technologies can play a significant 

role in our nation’s economic recovery and expand our renewable energy 

portfolio.  According to the Electric Power Research Institute, ocean renewable 

energy in the United States has the estimated potential to supply some 400 

terawatt hours of clean power annually, or roughly ten percent of today’s electric 

demand.  This is more than the electric generation currently delivered from all 

conventional hydropower in the United States. 

 A robust marine renewables energy industry advances other national 

economic, energy and environmental goals.  Marine renewables mitigate against 

climate change, contribute to the reduction of conventional air pollutants, 

promote energy independence while reducing our nation’s reliance on oil 

imported from politically volatile areas, contribute to green job creation and 

revitalization of shipyards, shuttered naval bases and coastal communities. 

B. Unique Hurdles of Marine Renewables 

 1.  Capitalization Challenges 

Marine renewables face several unique hurdles along the road from 

concept to commercialization.  First, in contrast to other renewables such as 

wind or solar, marine renewables did not receive any significant federal funding 

until FY08, which provided $10 million to the Department of Energy to revive 

its water power and hydrokinetic program (which had been defunct since the 

early 1990s) and issue a first round of solicitations for grants.  Since that time, 

appropriations increased to $30 million for FY 09, $50 million for FY10.  This 

funding, while welcome, has barely started to address the needs of this nascent 

industry -- and in any event may be short-lived in the current economic climate. 
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Second, while the potential of marine renewables is enormous, marine 

renewables are only now reaching the stage where the first generation of 

commercial projects are ready for deployment.  Although the first generation of 

commercial marine renewables projects are small in size, nevertheless, they are 

required to comply with the same lengthy and costly siting procedures 

applicable to different, large technologies.  For example, it took Verdant Power 

five years to obtain authorization to install a six, 30 kilowatt turbine array in the 

East River.  After four years of working through the FERC licensing process, 

Ocean Power Technologies (OPT) is still awating approval to site a four buoy, 

1.5 megawatt project off the coast of Reedsport, Oregon.   The delays and costs 

associated with siting procedures for different technologies deters private 

investments in this nascent industry.  As such, OREC supports efforts that 

would reduce  siting delays and costs and that instead creates more regulatory 

certainty for the first generation of marine renewables projects. 

 2.    Funding Mismatch 

 As OREC recently described in comments to the Department of Energy 

(DOE) on a proposed categorical exclusion for small, demonstration MHK 

projects, while OREC has succeeded in obtaining funding for the MHK industry 

and securing favorable financial policies for development, unfortunately, MHK 

developers have not been able to fully avail themselves of the fruits of OREC’s 

success.  The regulatory process for siting just a handful of buoys is so onerous 

and protracted that most MHK members will not have projects in the water in 

time to take advantage of the ARRE stimulus funding programs.  Likewise, even 

the generous awards that DOE has made to project developers does not go very 
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far because developers must spend that money on endless stakeholder meetings 

and pre-deployment environmental studies – rather than on technology 

development and post-deployment monitoring which would generate real-world 

data to inform the licensing process.   Here too, the Corps’ proposed NWP will 

enable MHK projects to actually take advantage of DOE dollars. 

B. The Corps’ Proposed NWP 

 The Corps proposes to create NWP B, a nationwide permit for water-

based renewable energy generation pilot projects.  NWP B would apply to 

structures and work in navigable waters and discharges of dredged or fill 

material in  waters of the United States associated with the construction of water-

based wind or hydrokinetic renewable energy generation and attendant features, 

such as utility lines that transmit energy to land-based distribution facilities. 

 The NWP B imposes several eligibility requirements.  First, any project 

discharges must not cause the loss of greater than ½ acre of waters of the United 

States, including the loss of no more than 300 linear feet of streambed.  The 300 

linear foot limit currently applies to perennial, intermittent, and ephemeral 

streams.1   If the Corps determines that the impacts are minimal, the 300 linear 

foot streambed limit can be waived for intermittent and ephemeral streams.  

 Second, the NWP authorizes up to ten generation units per project.  Third, 

the NWP does not authorize activities in coral reefs.  Structures must comply 

with applicable Coast Guard requirements.   Prior to the NWP taking effect, each 

                                                
 1   Questions and Answers, US Army Corps of Engineers (February 16, 
2011) online at http://tinyurl.com/3psyg27.  Perennial streams flow 365 days a year 
in a normal year. Intermittent streams flow for a substantial portion of a normal 
year, but may not have flowing water during dry periods of the year. Ephemeral 
features flow only during, and a short time after, rainfall events and snowmelt.  
Id. at Q.14. 
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district office will obtain any necessary Coastal Zone Management Act (CZMA) 

and Section 401 Clean Water Act (CWA) approvals.   

II.  DISCUSSION 

A. Overview of Comments 

 The Corps’ proposed NWP for marine renewables represents a promising 

start.  The NWP helps to streamline the permitting process and enable MHK 

projects to get into the water so that developers can collect data to inform the 

licensing process.   Moreover, the proposal is consistent with the Department of 

Energy’s recently created categorical exclusion for small R&D and pilot MHK 

projects.2   

 Still, there are several ways that the Corps’ proposed NWP program may 

be improved.  First, the Corps should not limit the NWP for offshore wind and 

MHK projects to “pilot” projects, but instead, should apply to any projects that 

otherwise meet the NWP’s eligibility criteria.   Second, the Corps should remove 

the “ten generation unit” limitation since projects may utilize technologies, 

including a combination of hydrokinetic, wind and solar technologies, that 

would deploy more than 10 generation units, while otherwise remaining within 

NWP B coverage limits.  Third, for a MHK or offshore wind transmission line 

located on seabed, rather than streambed, the 300 linear foot streambed 

limitation does not apply.   For projects located on the streambed, the Corps 

should exclude transmission lines from the 300 linear foot limitation on loss of 

streambed to maintain consistency between NWP B and NWP 12 (which does 

not impose a 300 linear foot limit on stand-alone utility lines).  Fourth, OREC 

                                                
 2   National Environmental Policy Act Implementing Procedures, Department 
of Energy, RIN 1990-AA34, 76 F.R.. 214, 223 (January 3, 2011). 
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seeks confirmation that the .5 acre limit on “loss of waters of the United States” 

includes only those losses that result in “permanent adverse effects” such as 

changing an aquatic area to dry land, increasing the bottom elevation of a water 

body or changing the use of a waterbody.”  See 76 F.R. at 9206 (defining “loss of 

waters of the United States).   Under this definition, it is unlikely that any of 

today’s MHK or offshore wind technologies would meet the half-acre acre limit 

threshold, and thus, would qualify for the NWP provided all other requirements 

are met. 

 
 
B. The NWP Will Benefit the MHK and Offshore Wind Industry While 
 Ensuring Environmentally Responsible Development 
 
 1. The NWP Will Help Move Renewable Technologies Forward 
 
 The availability of NWP B for MHK and offshore wind projects will 

promote timely and cost-effective deployment of these marine renewable 

devices.   The time and cost differential between the NWPs and traditional 

permit process is startling.  As Justice Scalia recounted in Rapanos v. United 

States: 

The average applicant for an individual permit spends 788 days and 
$271,596 in completing the process, and the average applicant for a 
nationwide permit spends 313 days and $28,915—not counting costs of 
mitigation or design changes. Sunding & Zilberman, The Economics of 
Environmental Regulation by Licensing: An Assessment of Recent 
Changes to the Wetland Permitting Process, 42 Natural Resources J. 59, 
74-76 (2002) (emphasis added).3 

 

MHK and offshore wind developers can channel any savings from a more 

expedited process into operational and (if necessary) environmental 

                                                
 3  Rapanos v. United States, 547 US 715, 721 (2006). 
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improvements.  Availability of the NWP will also enable MHK projects to take 

advantage of government funding programs that may have a short window.   

 2. Consistent with adaptive management principles and DOE’s  
  findings 
 
 The NWP is consistent with principles of adaptive management.  The 

NWP would expedite project siting, thus allowing developers to monitor projects 

and collect data that could be used to inform decisions on larger projects down 

the line. 

 Moreover, even though the NWP will speed up the regulatory process, 

siting will still be accomplished in an environmentally responsible manner.   The 

NWP limits the size and scope of impacts of eligible MHK and offshore wind 

projects, thus ensuring that environmental effects, if any, are negligible.  At least 

one other agency – DOE – has reached a similar conclusion.  Based on review of 

at least a dozen small scale MHK projects internationally and expert input, DOE 

proposed a categorical exclusion for small scale MHK projects.4   

 Given the substantial benefits that the proposed NWP will bring to MHK 

and offshore wind developers, OREC generally supports the Corps’ proposal. 

 
C. Proposed Changes to the NWP Program 

 While commending the Corps for this important step forward in creating 

an NWP for MHK and offshore wind, OREC also recommends several measures 

to improve the NWP even more. 

 1. The Corps should not limit the NWP to pilot projects 

                                                
 4   supra at n.2.  
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 The Corps should not limit the NWP for small offshore wind and MHK 

projects to “pilot” projects.  Instead, the NWP should apply to any projects that 

otherwise meet the NWP’s eligibility criteria.   The Corps’ regulations do not 

define the term “pilot” – which may have different meanings before different 

agencies.  For example, under FERC’s optional pilot project licensing policy, a 

pilot project describes a temporary project that will remain in the water for five 

years or less under a short-term license.5  OREC does not believe  this type of 

uncertain requirement should be imposed on MHK projects.  Removing the term 

“pilot” from the NWP eligibility requirements will eliminate any unnecessary 

confusion and make clear that the NWP is available to MHK and offshore wind 

projects of any duration, so long as they satisfy the other NWP requirements. 

 2. The Corps should remove the ten generation unit requirement 

 As proposed, the NWP for MHK and offshore wind applies to projects of 

up to “ten generation units.”  OREC recommends that the “ten generation unit” 

limitation be removed.  Some projects may utilize technologies, including a 

combination of hydrokinetic, wind and solar technologies, that would deploy 

more than 10 generation units, while otherwise remaining within NWP B 

coverage limits.  Flexibility to select generator technologies appropriate for a 

given site, including the number of generation units, may make the difference 

between economically practicable projects that are able to be developed and 

supply renewable energy, and those that are not economically viable and cannot 

                                                
 5   See FERC Website, 
http://www.ferc.gov/industries/hydropower/indus-
act/hydrokinetics/energy-pilot.asp (describing pilot license process). 
 



 9 

be developed.  Accordingly, OREC recommends eliminating the 10 generation 

unit limitation for NWP B. 

 3. The  300 linear foot limitation as applied to seabed 

 The NWP applies to those projects where discharges will not result in the 

loss of no more than 300 linear feet of streambed.  Loss of streambed is defined as 

including “the linear feet of streambed that is filled or excavated.”  76 F.R. at 

9206.  The term “streambed” is a defined term.  The 300 linear foot limit applies 

to perennial, intermittent, and ephemeral streams; however,6 the Corps may 

waive the 300 linear foot limit for intermittent and ephemeral streams.  For a 

MHK or offshore wind transmission line located on seabed, rather than 

streambed, the 300 linear foot streambed limitation does not apply.  

 For MHK or offshore wind projects located on the streambed, OREC 

recommends that the Corps exclude transmission lines from the 300 linear foot 

limitation on loss of streambed.  As proposed, the water-based renewables NWP 

covers both project units and transmission lines -- but as a practical matter, the 

300 linear foot limitation makes inclusion of a transmission line impossible since 

installing the transmission line requires fill and excavation. Even a fairly close to 

shore transmission line would likely exceed the 300 foot limit and thus, 

disqualify the entire project from obtaining an NWP.  Imposing the 300 foot limit 

is inconsistent with NWP 12 (utility line activities). NWP 12 retains the .5 acre 

                                                
 6   Questions and Answers, US Army Corps of Engineers (February 16, 
2011) online at http://tinyurl.com/3psyg27.  Perennial streams flow 365 days a year 
in a normal year. Intermittent streams flow for a substantial portion of a normal 
year, but may not have flowing water during dry periods of the year. Ephemeral 
features flow only during, and a short time after, rainfall events and snowmelt.  
Id. at Q.14. 
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loss of waters of the United States restriction, but not the 300 linear foot 

limitation. There is no reason to exempt utility lines from the 300 linear foot 

limitation under NWP 12, but to subject a utility line (i.e., transmission line) to 

the limitation when it is part of a project. The Corps should cure this 

inconsistency by eliminating the 300 linear foot limitation; at least insofar as it 

applies to MHK or offshore wind transmission lines. 

 4. The Corps should modify the .5 acre limitation 

  OREC requests that the 0.5 acre limit be modified from “authorize 

structures and work in the navigable waters of the Unites States and the 

discharges of dredged or fill mater into waters of the United States” to 

“authorize structures and work in the navigable waters of the Unites States and 

the discharges of dredged or fill matter into waters of the United States causing 

permanent loss to of the United States”. Only those losses that result in 

“permanent effects” such as changing an aquatic area to dry land, permanent 

increase or decrease of the bottom elevation of a water body or changing the use 

of a waterbody” should be included in the one-half acre. See 76 F.R. at 9206 

(defining “loss of waters of the United States).  

 Under this definition, it is unlikely that any of today’s MHK or offshore 

wind technologies would meet the .5 acre limit threshold, and thus, would 

qualify for the NWP provided all other requirements are met. A transmission 

line extending out to the Territorial Sea Limit from shore could conceivably 

impact over 1 acre assuming as little as 2.5 feet of sea floor disturbance during 

the burial of the transmission cable. The dredge and fill activities do not 
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generally constitute “permanent” loss of waters. In addition, he one-half acre 

should only constitute the area directly impacted by permanent dredge or fill 

activities, e.g., area directly impacted by an anchor.  

 
III. CONCLUSION 

 OREC thanks the Corps for its hard work on this important issue.  OREC 

and its members stand ready to assist the Corps in moving forward with the 

proposed NWP program. 

     Respectfully submitted, 

 

      

     ________________________________ 

     OCEAN RENEWABLE ENERGY COALITION 
     Sean O’Neill, OREC President 
     Carolyn Elefant, Counsel to OREC 
     Washington DC 20006 
     301-869-3790  
     sean@oceanrenewable.com 
 
 
 
Dated April 18, 2011 
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